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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
·Record Nos. 1541-1542 
HARRY L. DRINICARD 
vs. 
COMMONWEALTH OF VIRGINIA. 
W. E. HICI{S 
vs. 
COMMONWEALTH OF VIRGINIA. 
To the Honorable Judges of the SutJreme Court of Appeals 
of Virginia: 
Your petitioners, I-Iarry L. Drinkard and W. E. Hicks, re-
spectfully represent that they are aggrieved by a judgment 
·Of the Corporation Court of Lynchburg, Virginia, rendered 
against them at the February Term, 1934, of said court, in a 
·certnin prosecution for house-breaking and given two years in 
the penitentiary. · 
A transcript of the record is herewith presented from which 
it will appear that the garage of J\Irs. Willie C. Cooper, at 
728 Seventh Street, Lynchburg, Virginia, was broken open 
on the 20th of December, 1933, between 10 :30 o'clock in the 
morninQ: and 8 o'clock in the evening, and two trunks broken 
open and a bedspread, wearing· apparel and other personal 
effects taken. The police. were notified of the breaking in 
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and larceny, but when, the evidence failed to show, but it 
had to be after 8 o'clock of the evening of Wednesday, De-
cember 20, 1933, as it was 8 o'clock of that evening when 
Mrs. Cooper discovered that the garage had been entered. 
After getting information of the breaking in the police saw 
J. A .. Pickett, a bootlegger, and asked him to keep a_ look out 
for this bedspread and other articles taken from the trunks. 
It does not appear when this request was made, but it must 
have been aftf:\r 8 o'clock of the evening of Wednesday, De~ 
cembPr 20, 1!>33, as the police could have had no knowledge 
of the breaking in of the garage before that time. The bed-
spread was found in the possession of J. A. Pickett. When 
he got it is not shown by any evidence, save in Pickett's ex-
planation, after his employee, Tuck, had told him of having 
told Officer Haryey about Pickett having the bedspread. In 
this explanation, Pickett testified that prior to the date upon 
which he purchased the bedspread Officer Harvey had in-
formed him of several thefts and had asked him to keep a 
lookout for the bedspread and other articles; that he gave 
the bedspread to his wife for a Christmas present and sent 
the small article out of town as a Christmas gift. In his 
explanation as to when and how he g·ot the bedspread, he 
said, "that several days before Christmas Hipks and Drink-
ard carrie together into his place; that one of them asked him 
if he wanted to buy a bedspread; ·that about thirty minutes 
later they both came back together and Hicks had the bed-
spread under his arm; that he swapped them a five-gallon 
can of liquor for the bedspread and another small article; 
'~= * * that the trade was made in the afternoon". What 
afternoon is not stated, but it could not have been before the 
afternoon of December 21, 1933, as Pickett had been notified 
by the police before he got the bedspread, and the police did 
not get information of the taking· befor~ 8 o'clock on the 
evening of the 20th of December, 1933. The undisputed evi-
dence of Drinkard and Hicks sho,ved them to be out of Lynch-
burg on the 20th of December, 1933. There is not a partie!~ 
of evidence that they were seen in Lynchburg on that day, 
and no evidence of Hicks not having been arrested in Chatham 
on the 20th of Decen1ber as testified to by Drinkard and Hicks. 
The evidence clearly established that Hicks did not get o~t 
of jail until Christmas eve. The C01nmonwealth 's Attorney 
was put on notice at the preliminary trial, some three weeks 
·before the case was tried, that Hicks was in jail at Chatham 
from the 20th to the 24th of Decen1ber and he could have 
g·otten the officers to contradict that statement if not true .. 
L. A. Anderson, who went to Chatham and had Hicks bailed 
on the 24th of December, stated that he knew Hicks had been 
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in jail "for three or four days" when he was bailed. .An-
derson further stated, as shown in bill of exceptions, as fol-
lows: ''That he represented Drinkard and Hicks in police 
court and heard the same testimony produced in this court; 
that the reason he· hadn't summoned the jailer to prove that 
Hicks was in jail was because he (Anderson) had been sick; 
that he was in corporation court on Monday when court 
opened.and set these cases for trial but that he was sick then 
and was still sick at the time of the trial.'' 
While Anderso.n said he was sick, it was apparent to every 
one that he was intoxicated,- and since that day he has been 
carried to the l{eeley Institute. . 
Fro1n the foregoing facts, the ·pet~tioners submit that they 
were greatly ag-grieved by the erroneous ruling of the court, 
to-wit: 
Because the Court refused to set aside the verdict ·and 
grant the petitioners a new trial as set forth in the petition-· 
ers' bill of exception. . 
Your petitioners are advised and respectfully represent 
that the Court failed to accord them the right given them -qn-
der the law in not setting aside the verdict of the jury and 
granting them a new trial, as set forth in petitioners' bill of 
exception. 
The evidence offered by the Commonwealth did not estab .. 
lish the guilt of the petitioners of housebreakin,g. J . .A.. Pick-
ett, in his exculpatory statement, said Hicks brought the bed-
spread to his bootlegging establishment several days before 
Christmas in the afternoon. The evidence of the Common-
wealth showed that it could not have been carried there on 
December the 20th, as it was not known until 8 o'clock the 
night of the 20th of December that the garage had been 
broken open, and the police could not have notified Pickett 
until after the 20th of December. If Pickett's evidence could 
be believed, it does not tend to establish but one fact, that 
is,-that Hicks brought the bedspread to Pickett's place and 
Drinkard was with him. In other words, the possession of 
and the selling of the bedspread, as claimed by Pickett, are 
all the evidence offered to establish the charge· of house .. 
breaking. The leading· case on this question is that of Talia-
ferro vs. Comm~onwealth, 77 Va. 411. On page 413 of that 
book, Judge Lewis discussed the question fully, and said: 
"It is well settled that possession of goods recently stolen 
creates a presumption that the person found in possession of 
them is the· thief. This has been often held in cases of simple 
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larceny, and is laid down by all the textwriters upon the sub-
.ject of approved authority~ But it has never been decided 
in this state that such possession is even prima facie evi-
dence of guilt in cases of burglary and house-breaking. The 
question was discussed, but not decided, in Walker's Case, 
28 Gratt. 969. The contrary is laid down by Wharton, 2 Crim. 
Law,. Section 1605; Burrill Civ. Ev. 456; People vs. Dav·is, 1 
Paa:k. Cr. Ca. 447 to 451: 2 Bishop Crim. Pro., Section 747, 
note 3. And even in cases of simple larceny, in order to raise 
the presumption of guilt from the possession of stolen goods, 
it is necessary that they be found in the exclusive possession 
and subject to the exclusive control of the accused. 1 Whart. 
Crim. Law, Section 728; 3 Greenl. Evidence, Section 33; 
Price's Case, 21 Gratt. 869. 
''These authorities are conclusive of the present case. 
Here, the goods stolen from the house in which the plaintiff 
in error was charged with having committed burglary, when 
first seen the day after the larceny, were not· found in her 
exclusive possession or subject to her exclusive control. It 
is true that they were afterwards in her possession, and were 
sold by her, she saying that she had gotten them from Louisa 
Pqindexter. And while her conflicting· statements as to the 
way in which she came by them certainly create strong sus-
picion against her, we do not think the testimony sufficient 
to establish her guilt of the crime of burglary, for which she 
was indicted, or of house-breaking, of which she was con-
victed. · We have referred to no case, anc;I are aware of none, 
in which under like circumstances the accuse'd has been held 
guilty of either of those offences. The human rule of the 
law is to presume every man innocent until his guilt of the 
offence charg·ed is established clearly and to the exclusion 
of a reasonable doubt. Such has not been done in this case.'' 
Judge Sims, in Tyler vs. Com,m.onwealth, 91 8'. E., at page 
172, said: 
"The law in Virginia is well settled that the possession 
of stolen goods is of itself not even printa facie evidence of 
house-breaking or burglary. Gravely's Case, 86 V a. 396, 10 
S. E. 431; Walker's Case, 28 Gratt. ( 69 Va.) 969; Porter-
field's Case, 91 V a. 801, 22 S. E. 352.'' 
The Tyler case was cited with a pro val in Jolly vs. Co1n-
1nonwealth, 118 S. E. at page 112. Judge I{elly, in the Jolly 
case, on page 112, said : · · · 
''Possession of stolen goods along· with other inculpatory 
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circumstances will warrant a conviction of house-breaking~ 
Tyler's Case, supra. The house-breaking and the larceny of 
the tires by ~orne one was conclusively established, and th~ 
· evidence tended to Hhow that the accused had the opportunity 
to commit the hurglary, and that he concealed the tires first 
in Hopewdl Jiei~ht£ and later in the woods near his home. 
He undertook to establish an alibi, but whether he did so 
to ~uch an extent as to raise a reasonable doubt as to his 
guilt was, n11der the evidence, a. question for the jury. .And, 
furthern1ore, there was evidence for the co1nmonwealth that 
in the jail after his arrest he stated that he had obtained these 
tires in Hopewell at a place where he had formerly stored 
a <~ar, nncl this place was shown to have been on the property 
owned by Davis and at or near the garage from which the 
tires were ~tolen. .And it is also true that he was more or 
less involved in contradictions and inconsistencies in his 
own testimony. The evidence as a whole was abundantly suf-
ficient to warrant the giving of the instruction.'' 
There is not a particle of evidence that Hicks or Drinkard 
knew anything about the garage of l\1rs. Cooper, or what she 
kept in it. It is not shown by any evidence· that they, or 
either of them, had any opportunity to break into this garage 
on the 20th of December, or at any other time. The evidence 
does not contain any act or circumstance of petitioners' con-
nection with the breaking in of the garage, save the posses-
sion testified to by the tainted witness, Pickett . 
. Drinkard and Hicks both testified that they wer~ out of 
Lynchburg on the 20th of December, and that Hicks was 
placed in jail at noon on that day at Chatham, sixty miles 
away from Lynchburg. This evidence was disregarded by 
the court and the jury. 
Judge Epes, in the case of Spratley vs. C ornmonwealth, 152 
S. E., at page 365, said: 
"While the jury is the judge of'both the weight of the tes-
timony and the credibility of ·witnesses, it n1ay not arbitrarily 
or without any justification therefor g·ive no weight to matena.t. 
evidence, which is uncontradicted and is not inconsistent ·with 
. any other evidence in the case, or refuse to credit the un-
contradicted testilnony of ·a witness, even though he be the 
accused, whose credibility has not been impeached, whose 
testirnony is not even in and of itself, or, when viewed in the 
lig-ht of all the other evidence in the case, unreasonable or 
improbable, and is not inconsistent with any fact or circum-
stance to which there is testimony or of which there is evi-
rlence. There must be son1ethin2; to justify the jury in not 
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crediting and in disregarding the testimony of the accused 
other than the mere fact that he is the accused or one of 
them.'' 
Judge Epes cited a great many authorities. In the case of 
lJtl esser vs. Comrnonu·eaUh, 133 S. E., at page 763, Judge Chi-
chester said : 
''There is no conflict about this explanatory evidence, and 
there were no circumstances connected with it which gave the 
jury the right to disregard it-no contradiction or denial of 
the story toJd by Witten, or suspicious conduct on. the part 
of the defendant. At best, the case made out against 1vies-
ser was one of circun1stantial evidence, consisting of the 
single circun1stance that ardent spirits were found in his room, 
and this, as we think, was explained. It may be a fact that 
tl1e witness told a falsehood, but the evidence fails to dis-
clo~(l anything which would justify a jury in finding as a 
fact that the 'vitness did not tell the truth.'' 
It clearly appears frmn the foregoing that the evidence was 
not sufficient ·to convict the petitioners of house-breaking. 
There is not any evidence to connect Harry Drinkard with 
the crime charged. Pickett testified ''that several days before 
Christmas Ificks and Drinkard came together into his place ; 
that one of them (he didn't say which) asked him if he wanted 
to buy a bedspread; that about thirty minutes later they both 
came back tog·ether and Hicks had the bedspread under his 
arm; that he swapped them a five-gallon can of liquor for~ 
the bedspread and another small article''. 
This is the whole evidence against Drinkard (or Hicks), and 
it did not put hhn in possession of the bedspread, or show 
any connection with it. Hicks broug·ht the bedspread to Pick-
ett's place and had it in his exclusive possession and there is 
not a word of ~vidence to show that Drinkard claimed to have 
anything to do with the bedspread, nor did he say anything 
about it. Hicks turned the bedspread over to Pickett in pay-
ment of a can of liquor. The only thing shown against Drin-
ard \Vas his presence with Hicks at Pickett's place. 
In Spratley vs. 001nmonwealth, 152 S. E., at page 364, Judge 
Epes said: 
"The mere presence of a person at a place where a crime 
is committed, even though he knew that it is being committed, 
is not a crime, nor alone sufficient to establish his partici-
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pation in the crime, nor to constitute him an aider o~ abettor 
of the crime.'' 
A great many authorities are cited by Judge Epes. The 
·evidence of Pickett is not consistent with Drinkard's guilt, nor 
inconsistent with his innocence. 
Judge Epes, in the Spratley case,at page 364, further said: 
"There must be direct evidence of his single or joint own-
ership, possession, or control thereof, or of his participation 
·in or aiding or ab~tting the transaction thereof; or the facts 
and circumstances proven surrounding his presence in the 
automobile with the intoxicating liquor, or other facts and 
eircumstances proven, m:ust be such that from them it may 
be reasonably and naturally inferred with a certainty beyond 
·a reasonable doubt that he was in the single or joint owner-
ship, possession, or control of the intoxicating liquor, or 
that he was participating in or aiding or abetting the trans-
portation thereof; and the resultant of the several facts and 
circumstances proved must, not only be consistent with his 
·guilt, but must be inconsistent with and exclude every rea-
sonable hypothesis of his innocence.'' 
The evidence is not sufficient to connect Drinkard with 
·simple larceny. In the Taliaferro case, Judge Lewis said: 
"And even in cas·es of simple larceny, jn order to raise the 
presumption of guilt from the possession of the stolen goods, 
it is necessary that they be ·found in the exclusive possession 
and subject to the exclusive control of the accused. 1 Whart. 
Orim. Law, section 728; 3 Greenl. Evidence, section 33; 
Price's Case, 21 Gratt. 869." . 
· As to Drinkard, the further words of J·udge Lewis should 
apply, namely: ''These authorities are conclusive of the 
present case.'' 
The case before tl1e Court con1es under the rule set out 
in 9 C. J., page 1~81., s~ction 140, to-wit: 
"Possession must not be too rmnote in point of time, and 
mu~t be personal and exclusive; or if joint with another, there 
must be something else in the evidence to connect defendant 
with the offense; but possession by others may be sufficient 
if a conspiracy is shown.'' 
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. . There is another circu1nstance to be considered in this con-
nection, namely, the conduct of Pickett. His employee, Tuck, 
told policeman Harvey that Pickett had the bedspread. When 
Harvey got this inforn1ation he called Pickett over the tele-
phone and Pickett admitted having the bedspread. This pos:-
session made a 1Jri·ma facie case against him, and it was up to 
him to explain the possession. In his explanation he, Pickett, 
testified: ''That prior to the date upon which he purchased 
the bedspread the bedspread office Harvey had informed him 
of several thefts and had asked him to keep a lookout for 
bedspread and other articles.'' 
· Tuck, an employee of Pickett, informed on Pickett to offi-
cer I-Ia.rvey. Tuck was not introduced to show when and how 
Pickett g·ot the bedspread. Pickett never reported having 
the bedspread until officer Harvey called him on the phone 
and asked about what Tuck· had fold him (Harvey) about 
Pickett's possession of the bedspread. Before Tuck's telling 
on Pickett, tlte bedspread had been given by Pickett to his 
wife and made him guilty of crime according to his own ad-
mission. If he got the bedspread after I-Iarvey had asked 
him to look out for it for the police, and he appropriated it 
to his own use, that made him guilty of larceny of the bed-
spread. He could not have gotten the bedspread from Hicks 
at the time he stated, as Hicks was in Chatham jail at that 
time. 
It clearly appears that there was no creditable evidence of-
fered by the Comn1onwealth to prove the guilt of the peti-
tioners. 
From the foregoing it is subn1itted that the Court erred in 
overruling the motion of petitioners to set the verdict of the 
jury aside and grant them a new trial. 
Your petitioners, therefore, pray that a writ of error and 
- supersedeas may be awarded them in order that said judg-
ment, for the cause of errors above set forth, may be brought 
before you and the whole matter and judgment contained may 
he reheard and the judgn1ent be reversed and annulled. 
This will be treated as original brief and petitioners' coun-
sel desire opportunity to present this petition orally. 
A copy of -this petition was delivered to W. T. Spencer on 
the 19th day of 1\:farch, 1934. 
And your petitioners will ever pray, etc. 
HESTER & HESTER, 
Attorneys for Petitioners. 
I, A. S. Hester, an attorney and counsellor, practicing in 
the Supreme Court of Appeals of Virginia, do certify that 
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in my opinion the judgment -complained of in the foregoing 
petition should be reversed by the said Supreme Court. 
Given under my hand this the 19th day of }larch, 1934. 
A. S. HESTER. 
A writ of error and supersedeas awarded in each case, but 
the same shall not have the effect to release the bail of the 
accused if they are out on bail, nor to release them from cud-
tody if they are in jail. 
H. B. GREGORY. 
4/30/34. 
Received May l. 1934. 
~L B. WATTS, Clerk. 
RECORD 
'TIRGINIA: 
Pleas before the Honorable .Aubrey E. Strode, Judge of 
the corporation court for the city of Lynchburg, at the 
courthouse thereof, on the 9th day of Feb 'y, 1934, and in 
the 158th year of the Commonwealth. 
Be it remmnbered that heretofore, to-wit: .At Lynchburg 
corporation court, Feb. 5th, 1934. · 
,T. A. Faulkner, Foreman, B. Y. Calvert, M. B. Hickson, 
Willian1 King, Jr., JohnS. Wright and Jno. H. Hughes, Jr., 
were sworn a special grand jury of inquest. in and for the 
body of this city, and having received their charge withdrew 
and after some time returned into court and presented: 
· .An indictment against Harry Drinkard and Warren Hicks 
for housebreaking and larceny, n true bill. 
Said indictment is in the words and figures following, to .. 
wit: 
State of Virginia; in the corporation court of the city of 
Lynchburg, to-wit: The jurors of the Commonwealth of Vir-
ginia in and for the body of the City of Lynchburg, and now 
10 Supre.me Court of App~als of Virginia. 
attending the corporation court for the said city, upon their 
oath present: That Harry Drinkard and 'V arren Hicks, on 
the ........ day of D~cember, in the year .1933, within the 
~aid city, a certain storehouse and garage belonging to one 
Willje Cooper, said storehouse and garage not then and 
there being a dwelling house or outhouse adjoining thereto 
or occupied therewith, situated in the city aforesaid, unlaw- · 
fully and feloniously did break and enter, with intent the 
goods and chattels of. the said Willie Cooper 'in the said store-
- house and garage then and there being, then ancl 
page 2 r there unlawfully and 'feloniously to stea1, take and 
carry away; and one white embroidered Spanish 
shawl of the value ·of Twenty-five Dollars, one large cro-
cheted bed spread of the value of Fifty Dollars, one large 
round crocheted luncheon cloth of the value of Fifteen Dol-
lars, one rose and green blanket of the value of Two Dollars, 
four sheets and pillow cases to ma:tch of the value of Eig·ht 
Dollars, one embroidered centerpiece of the value of Three 
Dollars, one pair of lVIadeira pillow cases of the value of 
Three Dollars, of the goods and chattels of the said Willie 
Cooper, in the said storehouse and garage, in the city afore-
said, then and there being found, then and there unlawfully 
and feloniously did steal, take and carry ·away, against the 
peace and dignity of the Commonwealth of Virginia. This 
indi~tment found at the February term, 1934, of the corpora-
tion court of Lynchburg·, on the evidence of Willie Cooper, 
tT. T. Jacobs, C. ~I. I-Iarvey, Jackie Rogers and J. E. Pickett, 
witnesses sworn and sent to the jury by the co~rt. Com-
lnonwealth vs. Harry Drinkard and Wart-en Hicks. Indict-
nlent for honsebreakinp; and larceny. A true bill. John A. 
Faulkner, Foreman. 
page 3 r At another day, to-wit, at Lynchburg corporation 
court February 8.th, 1934. 
This day came the Commonwealth's attorney, and the said 
vVarren Hicks, who stands indicted of housebreaking and 
larceny, appeared by his attorneys, as well as in his own 
proper pers0n in discharge of his recognizance, and being 
arraigned, pleaded not guilty. Thereupon came a jury, to-
wit, H. ·G. Bas:ham, C. G. Burton, H. Hawes Coleman, Edgar 
H. Fauber, J. A. Hickman, W. B. J{uhlman, R. G. Lavinder, 
T. J. Offterdinger, A. P. Pettyjohn, R. ~I. Strother, J os. J. 
· Thaxton and A. T. Vaughan, who, having been summoned, 
selected and tried in the manner prescribed by law, were 
~worn the truth of and upon the premises to speak, and hav-
ing beard the evidence and argl1ment of counsel, returned the 
following verdict, to-wit: ''We the jury find the defendant 
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guilty as charged in the indictment and fix his punishment 
at two years in the penitentiary H. G. Basham, Foreman." 
Thereupon, the defendant by his attorneys moved the court to 
set aside said verdict on the ground that it is contrary to the 
law and the evidence, and grant hirn a new trial, which motion 
is continued until tomorrow morning at ten o'clock. There-
upon, the said Warren Hieks, together with J .. L. Drin_kard, 
his surety, was duly recognized in the sum of $1,250.00; upon 
condition that if the said Vvarren Hicks shall make his per-
sonal appearance before this court, at the·courthouse thereof, 
on the 9th day of February, 1H34, at ten o'clock A. M., to 
answer the charge of house-breaking and larceny, and shall 
make his personal appearance at any time or times to which 
this case may be continued or further heard, before any 
court, judge or justice having or holding any proceeding in 
connection therewith, to answer for said offense, and shall 
not depart the:Q.ce without leave of court, judge or 
page 4 ~ justice, then said recognizance to be void, other-
wise to remain in full force and effect. 
This day came the Commonwealth's attorney, and the said 
Ifarry Drinkard, who stands indicted of housebreaking and 
larceny, appeared by his attorneys, as well as in his own 
proper person iri discharge. of l1is recognizance, and being ar-
raigned, pleaded not g·uilty. Thereupon caine a jury, to-wit, 
H. G. Basha1n, C. G. Burton, H. Hawes Coleman, Edgar H~ 
Fauber, J. A. Hickman, W. B. I{uhlman, R. G. Lavinder, 
'r. J. Offterdinger, A. P. Pettyjohn, R .. lL Strother, Jos. J. 
'rhaxton and A. T. Vaug·han, who, having been summoned, 
selected -and tried in the manner prescribed by law, were 
sworn the truth of and upon the premises to speak, and 
having heard the evidence and argument of cou~sel, returned 
the following· verdict, to-wit, ''We the jury find the defendant 
guilty as charged in the indictment and fix his punishment 
at two years in the penitentiary. H. G. Basham, Foreman." 
Thereupon, the defendant by his attorneys moved the court 
to set aside said verdict on the ground that it is contrary 
to the law and the evidence, and gra:n:t him a new trial, which 
motion is continued until tomorrow morning at ten o'clock. 
Thereupon, the said Harry Drinkard,- together with J. L. 
Drinkard, his surety, was duly recognized in the sum of 
$1 ,250.00, upon condition that if the said IIarry Drinkard 
shall ma.ke ·his personal appearance before this court, at the 
courthouse thereof, on the 9th day of February, 1934, at ten 
o'clock A. ~L, to answer· the charge of housebreaking an~ 
larceny, and shall make his personal appearance at any time 
or times to which this case may be c-ontinued or further heard, 
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before any court, judge or justice having or holding any pro~ 
ceeding in connection therewith, to answer for said 
page 5 ~ offense, and shall not depart thence= without leave 
of court, judge or justice, then said recognizance 
to be void, otherwise to remain in full force and effect. 
And now at. this day, to-wit, at Lynchburg corporation court 
February 9th, 1934, the date first hereinbefore mentioned. 
This day came the Commonwealth's attorney, and the said 
Warren Hicks, who, on yesterday was convicted of house-
breaking and larceny, and his punishment fixed at two years 
in the penitentiary, by the verdict of the jury, appeared by 
his attorneys, as well as in his own proper person in dis-
charge of his recog-nizance, and the defendant's motion to set 
aside the verdict of the jury on the ground that it is contrary 
to the law and the evidence, to which he added the further 
ground for asking that said verdict be set aside, to-wit, that 
the same was without evidence to supoprt it, having been 
argued, the court doth overrule said motion, to which ruling 
the defendant hy his attorneys excepted. Thereupon, it be-
ing demanded of him if anything for himself he had or knew 
to say why the court should not proceed to pronounce judg-
ment against him according to law, and nothing being offered 
or alleged in delay thereof, it is considered by the court that 
the said vVarren Hicks be confined in the public jail and 
penitentiary house of this Commonwealth for the aforesaid 
term of two years, and that he pay the costs of this prosecu-
tion. And it is ordered that the sergeant of this city, upon 
a proper warrant from the lawful authorities of said peni-
tentiary, do deliver the body of the said Warren Hicks to 
the duly authorized agent of the superintendent of said peni-
tentiary, to be conveyed hence to said institution, therein to 
be treated in the manner directed by law. At the instance 
of said defendant by his attorneys who intimated 
page 6 r his desire to present a petition for a writ of error 
and su,pet·sedeas, the court cloth order that execu-
tion of the foregoing judgment be suspended until the first 
day of the April term, 1934, of this court, at which time the 
said defendant is ordered to appear before said court, and 
his recognizance entered into on yesterday shall remain in 
full force and effect until this case is finally disposed of, ac-
cording to law. 
This day came the Cmnmonwealth 's attorney, and the said 
Harry Drinkard, who, on yesterday was convicted of house-
breaking and larceny, and his punishment fixed at two years 
in the penitentiary, by the verdict of the jury, appeared by 
his attorneys, as wen as· in l1is own proper person in dis~ 
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charg·e of his recognizance, and the defendant's motion to 
set aside the verdict of the jury on the ground that it is con-
trary to the law and the evidence, to which he added the 
further ground for asking that said verdict be set aside, to-
wit, that the same was without evidence to support it, having 
been argued, the court doth overrule said motion, to which 
ruling the defendant by his attorneys excepted. Thereupon, 
it being demanded of him if anything for himself he had or 
knew to say why the court should not proceed to pronounce 
-judgment against him according to lavt', and nothing being 
offered or alleged in delay thereof, it is considered by the 
court that the said Harry Drinkard be confined in· the public 
jail and penitentiary house of this Commonwealth for the 
aforesaid term of two years, and that he pay the costs of 
this prosecution. And it is ordered that the sergeant of this 
city, upon a proper warrant from the lawful authorities of 
- said penitentiary, do deliver the body of the said 
page 7 ~ Harry Drinkard to the duly authorized agent of the 
superintendent of said penitentiary, to be conveyed 
hence to said institution, therein to be treated in the manner 
directed by law. At the instance of said defendant by his 
attorneys who intimated his desire to present a petition for a 
· writ of error and supersedeas, the court doth order that exe-
cution of the foregoing judgment be suspended until the first 
day of the April term, 1934, of this court, at which time the 
said defendant is ordered to appear before said court, and 
his recognizance ente1~ed into on yesterday shall remain in 
full force and effect' until this case is :finally disposed of, ac-
cording to law. 
page 8 ~ The defendants' Bill of Exception is in the words 
and figures following, to-wit: 
Be it remembered, that after the jury had rendered their 
verdict in said cause, counsel for the accused moved the court 
to set aside verdict and grant thmn a new trial upon the fol-
lowing· g-rounds: 
Because the verdict was contrary to the law and evidence 
and without evidence to support it. 
But the court declined to set aside said verdict and grant 
a new trial, and did overrule said motion and ordered judg-
ment to be entered upon said verdict, to which counsel for 
the accused then and there duly excepted, and at the trial 
of said cause the commonwealth and the accused, to maintain 
the issues therein, introduced the following evidence: 
Supreme Court of Appeals of Virginia. 
EVIDENCE INTRODUCED ON BEHALF OF THE 
COMMONWEALTH. 
MRS. WILLIE C. COOPER, 
the first witness, being introduced, testified substantially as 
follows: 
~.Qat she lives at No. 728 Second Street, Lynchburg, Vir-
ginia; that on Wednesday, she believes the 20th of Decem-
'ber; 1933, between the hours of 10:30 in the morning and 8 
o'clock in. the evening-, the lock on her garage was broken, 
the garage· entered and the lids of two trunks pried open from 
·which were stolen the particular hand knitted bedspread in 
evidence and various other articles of wearing apparel and 
personal effects ; that the bedspread was given to her by 
her daughter; that she is familiar with the value of bed-
spreads and has known them to sell for $100.00; that she has 
known of no recent sales; that in her opinion this bedspread 
was worth at least fifty dollars; that she recently 
page 9 ~ saw an advertisement in the paper offering to buy 
one for sale at $35.00, and that during the past 
three months she cannot say that one has been sold or offered 
for sale at a greater price than $35.00. 
J. A. PICKETT, 
the next witness, being_ introduced, testified substantially as 
follows: 
That he r!uls a bootlegging establishment, 'and is in frequent 
trouble with the police and that his place is frequently raided; 
that he tried to stand in with the police and several times 
has aided them in turning up stolen goods-that he is a mar-
ried man and he and his wife live at another address; that 
Jackie Rogers is a friend and stays at the establishment some 
·times; that he has known Drinkard and Hicks slightly for 
some time; that several days before Christmas Hicks and 
Drinkard came together into.l1is place, that one of them (he 
didn't say which) asked him if he wanted to buy a bedspread; 
that about thirty minutes later they both came back tog·ether 
and Hicks had the bedspread unqer his arm; that he swapped 
them a five-gallon can of liquor for the bedspread and an-
other small article. That they left together with the can of 
liquor; that others were present in the house when trade 
was made, but he didn't make known 'vhether they witnessed 
the trade; that the tl~ade was made in the afternoon;· that he 
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gave the bedspread to his wife for a Christmas present and 
sent the small article out of town as a Christmas gift; that 
prior to the date upon which he purchased the bedspread of-
ficer Harvey had informed him of several thefts and had 
asked him to keep a look out for bedspread and other articles; 
that after purchase was made witness' employee, 
page 10 ~ Tuck, told witness that he (Tuck) had told Officer 
Harvey that he (Pickett) had a •bedspread; that 
Harvey called him on the 'phone and asked him if 
he had such a spread and if he could see it and then witness 
delivered spread to police and inforn1ed them how it had been 
acquired. 
JACKIE ROGERS, 
the next witness, being introduced, testified substantially as 
follows: 
That she did not live with Pickett, but that she visited Mrs. 
Warren at the establishment and that she had been visiting 
there the greater part of the past several years; that she 
didn't sell drinks or handle whiskey herself but helped Mrs. 
Warren about tl1e house; that she had seen Drinkard and 
Ificks there frequently; that sometime before Christmas, she 
deosn't know the day, she saw Drinkard and Hicks there to-
gether; that she didn't know whether they were there more 
than one time that day or not; that Hicks had a box under 
his arm: that she doesn't know the time of day, or whether 
it was morning· or afternoon; that after seeing the box un-
der Hicks' arm she looked in the box in a back room and saw 
the bedspread in it; that there were others at the house·when 
Drinkard and Hicks were there; that they traded the bed-
spread to Pickett for a can of whiskey but couldn't say that 
she was in the room when the trade was made and recalled 
no details of the conversation in regard to the trade. 
C. 1\L HARVEY, 
the next witness, being introduced, testified substantially as 
follows: 
That he is a police officer; that Pickett is a bootlegger 
and is frequently raided by the policy; that he has several 
times been of assistance to the department in recovering 
stolen goods; that after the robbery of Mrs. Coop· 
page 11 ~ er 's garage he saw Pickett and told him to keep a 
look out for a nutnber of stolen articles; that later 
~~~~~~~- ------- ------------
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Tuck, Pickett's employee, told him that Pickett had a bed-
spread; that he called Pickett by telephone who admitted hav-
ing a spread and Pickett brought it in and told where he 
had gotten it from the defendants, Drinkard and Hicks. 
EVIDENCJ!1 INTRODUCED ON BEHALF OF THE AC-
CUSED. 
HARRY DRINKARD, 
one of- the accused, the first witness being introduced, testi-
fied substantially as follows~ 
· That he never saw the stolen bedspreaq until it 'vas ex-
hibited in Police Court; that he never saw lVIrs. Cooper until 
she appeared in Police Court; that he was never on her 
premises at any tirne; that he knew Pickett well and had 
been to his bootlegging establishment many times; that he 
was not at his place at any time between December 20th and 
Christmas; that he left Lynchburg with Hicks about 2 A. M. 
on December 20th, went to Franklin and Pittsylvania coun-
ties; that he and Hicks were arrested about noon on Decem-
ber 20th and Hicks was locked up in the jail at Chatham. 
That he was present and represented by counsel at the pre-
liminary hearing some two or three weeks before and heard 
n:frs. Cooper testify just as she testified on this occasion and 
knew that she bad stated that she thought the garage 'vas 
broken open on Dec. 20; that he knew the names of the officers 
who arrested him in Gretna; that he could not explain why 
these offi·cers had not been summoned to prove his state-
ment. 
W. E. HICI{S, 
one of the accused, the second witness being· introduced, tes-
tified substantially as follows: 
That he was never at any time on 1vfrs. Cooper's premises 
- and never saw her or the bedspread until the pre-
page 12 ~ liminary hearing at Police Court; that he was not 
at Pickett's place at any time between December 
20th and .Christmas but had been there many times before; 
that he was arrested and put in jail at Chatham about noon 
of December. 20th and remained a prisoner there from that 
time until Christmas eve when he was bailed- out; that his 
lawyer, ~Ir .. Anderson, brought a bondsman and came down 
there and arranged for the bail; that he testified in Police 
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Court some two or three weeks before that he had been in 
the Chatham jail. from December 20th to Christmas eve; 
that he heard Mrs. Cooper testify as she testified here and 
knew the occurrence was supposed to have been on Dec. 
20; that he knew the names of the officers who arrested them 
but had no explanation to offer ·as to why they were not 
summoned to prove his statements. 
L. A. ANDERSON, 
the next witness, being introduced, testified substantially as 
follows: 
That he. is a I a wyer, practicing in Lynchburg; that on 
Christmas eve he went to Chatham and arranged to bail 
W. E. Hicks; that he found him in jail; that·he thought Hicks 
had been in jail for three or four days for his friends had 
been trying to get him to go to Chatham and g·et him out for 
that long; that he represented Drinkard and Hicks in police 
court and heard the same testimony produced in this court; 
that the reason he hadn't summoned the jailer to prove that 
Hicks was in jail was because he (Anderson) had been sick; 
that he was in corporation court on Monday when court 
opened and set these cases for trial but that he was sick then 
and was still sick at the time of the trial. 
page 13 ~ And the court certifies that the above is all the 
evidence introduced by the commonwealth and the 
accused. 
And upon the motion of the accused that said evidence be 
incorporated in and made a part of the record in this caus_e, 
it is accordingly done; and the said accused pray that their 
bill of exception may be signed, sealed and saved to them, 
and made a part of the record in this cause and the same is 
accordingly done. 
AUBREY E. STRODE, Judge. (Seal) 
Feby. 24, 1934. 
Filed in Lynchburg Corporation Court Clerk's Office Fe by. 
24, 1934. 
HUBERT H. 1fARTIN, Clerk. 
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page 14 ~ I, Hubert I-I. Martin, clerk of the corporation 
court for· the city of Lynchburg, hereby certify 
that the foregoing is a true transcript of the record of the 
case of Commonwealth vs. Warren Hicks and Harry Drink-
ard, and I further certify that notices as required by Sootion 
6253-f and Section 6339 of ·the Code were duly given as ap-
pears by paper writings filed with the record of said case. 
The clerk's fee for making this transcript is $6.00. 
Given under my hand this 24th day· of March, 1934. 
HUBERT H. }IARTIN, Clerk. 
A Copy-Teste : 
M. B. WATTS, C. C. 
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